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Introduction

1. At its 301st Session (March 2008), the ILO Governing Body agreed to place an
item on decent work for domestic workers on the agenda of the 99th Session of the
International Labour Conference (2010) with a view to the setting of labour standards.

2. Domestic work is one of the oldest and most important occupations for millions of
women around the world. It is rooted in the global history of slavery, colonialism and
other forms of servitude. In contemporary society, care work at home is vital for the
economy outside the household to function. In the past two decades demand for care
work has been on the rise everywhere. The massive incorporation of women in the
labour force, the ageing of societies, the intensification of work and the frequent lack or
inadequacy of policy measures to facilitate the reconciliation of family life and work
underpin this trend. Today, domestic workers make up a large portion of the workforce,
especially in developing countries, and their number has been increasing — even in the
industrialized world.

3. Domestic work, nonetheless, is undervalued and poorly regulated, and many
domestic workers remain overworked, underpaid and unprotected. Accounts of
maltreatment and abuse, especially of live-in and migrant domestic workers, are
regularly denounced in the media. In many countries, domestic work is very largely
performed by child labourers.

4. This state of affairs is due in part to the fact that paid domestic work remains
virtually invisible as a form of employment in many countries. Domestic work does not
take place in a factory or an office, but in the home. The employees are not male
breadwinners, but overwhelmingly women. They do not work alongside other
co-workers, but in isolation behind closed doors. Their work is not aimed at producing
added value, but at providing care to millions of households. Domestic work typically
entails the otherwise unpaid labour traditionally performed in the household by women.
This explains why domestic work is undervalued in monetary terms and is often
informal and undocumented. It tends to be perceived as something other than regular
employment, as not fitting the general framework of existing labour laws despite the fact
that its origins go back to the “master-servant” relationship. As a result, the domestic
employment relationship is not specifically addressed in many legislative enactments,
thus rendering domestic workers vulnerable to unequal, unfair and often abusive
treatment.

5. Improving the conditions of domestic workers has been an ILO concern since its
early days. As early as 1948, the ILO adopted a resolution concerning the conditions of
employment of domestic workers. ' In 1965, it adopted a resolution calling for normative
action in this area, > while in 1970 the first survey ever published on the status of

' ILO: Record of Proceedings, International Labour Conference (ILC), 31st Session, 1948, Appendix XVIII:
Resolutions adopted by the Conference, pp. 545-546.

2 ILO: Official Bulletin (Geneva), July 1965, Supplement I, pp. 20-21.
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domestic workers across the world made its appearance. * The Decent Work Agenda
provides a new and promising avenue for ensuring visibility and respect for domestic
workers. Standard setting on decent work for domestic workers will take the ILO beyond
the identification of non-compliance and towards the provisions of specific, constructive
guidance on how to regulate effectively a category of worker that is singularly in need of
support.

6. This report is intended to facilitate the discussion of domestic work at the
Conference, and provides information from across the world that may be useful in
replying to the questionnaire appended to it. A special effort has been made to identify
and examine focused and innovative laws and regulations on domestic workers that are
emerging in a number of countries.

7. Chapter I stresses the renewed significance of domestic work in the contemporary
world as a factor in the reproduction of societies and the smooth functioning of labour
markets globally. It highlights the fact that, despite the heterogeneity of domestic work,
one characteristic domestic workers share is that their employee status is invisible
because they work inside the household. The chapter concludes by advocating the
adoption of specific international labour standards that promote decent work for
domestic workers, including social protection.

8. Chapter II reviews the coverage of domestic workers under existing international
labour standards, notably those embodying fundamental principles and rights at work. It
also discusses the use of flexibility devices that may exclude domestic workers from the
scope of international labour instruments. The chapter stresses how the ILO’s
supervisory bodies have maintained that the specificity of domestic work is not an
adequate reason to exclude those who perform it from the protection of international
labour standards to which they are entitled.

9.  Chapter III deals with methods of regulating domestic work and includes a
typology of regulatory techniques and definitions. In this chapter, as well as in
Chapters IV and V, special attention is paid to member States that have tried to address
domestic workers’ conditions of employment by offering legal responses that are
tailored to the specific context. The analysis of national legal measures relating to
domestic workers has been complemented, whenever possible, by an analysis of
dedicated policies and programmes and their impact.

10. Chapter IV examines the extent and nature of the inclusion of domestic workers in
laws relating to basic conditions of employment, including the formalization of the
contract of employment, remuneration, working hours and the live-in relationship.

11. Chapter V reviews a range of collective protection and insurance mechanisms from
which domestic workers have historically been excluded. It discusses in detail the
challenge of providing occupational safety and health protection to domestic workers
and, given its relevance to this predominantly female occupational group, addresses the
issue of pregnancy and maternity leave.

12.  Chapter VI examines the linkages between migrant domestic work, forced labour,
slavery and slave-like conditions. It highlights the circumstances that render migrant
domestic workers vulnerable to forced labour and reports on a number of national,
bilateral and international initiatives aimed at protecting migrant workers effectively
from abusive treatment.

3 ILO: “The employment and conditions of domestic workers in private households: An ILO survey”, in
International Labour Review, Oct. 1970, pp. 391-401.
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13. Chapter VII advocates the introduction of effective, accessible complaints
mechanisms and procedures to ensure redress for domestic workers, including migrants.
It stresses the importance of awareness raising for both domestic workers and their
employers to ensure the enforcement of labour legislation. The role of labour inspection
and complaints machinery, including human rights mechanisms, are also discussed.

14. Chapter VIII argues that the achievement of decent work for domestic workers
ultimately depends on their capacity to organize and engage in collective action. Despite
the many obstacles, including legal restrictions and the fact that domestic workers are
isolated in private households, domestic workers around the world have tried to take
control of their working lives by organizing. The chapter reviews these experiences and
offers some policy suggestions for ensuring these rights can be effectively exercised by
domestic workers.

15. Chapter IX contains a brief overview of ILO’s technical assistance on domestic
work since it first originated during the apartheid era in South Africa. It discusses the
strategies developed across different regions in response to three primary concerns that
have guided much of the ILO’s work in this field: the “invisibility” of domestic work,
the gap between law and practice, and the collective organization of domestic workers.

16. Chapter X builds upon the premise that decent work for domestic workers will
remain an unrealized promise unless there is concerted action to improve the legislative
framework. Drawing upon creative regulatory experimentation throughout the world, the
chapter suggests that a new Convention be developed on decent work for domestic
workers, which would establish principles and rights and offer guidance on regulation of
domestic work. The chapter also advocates, subject to the availability of resources, a
targeted, well-funded programme of action to promote technical cooperation in support
of the specific regulation of domestic work.

17. The Conference will deal with this question according to the double discussion
procedure set out in article 10 of the Standing Orders of the Governing Body and
article 39 of its own Standing Orders. In accordance with the latter article, the Office has
prepared this report and questionnaire as a basis for preliminary discussion at the
Conference. The attention of governments is drawn to article 39, paragraph 1, of the
Standing Orders of the International Labour Conference, in which they are requested “to
consult the most representative organisations of workers and employers before finalising
their replies”. The results of this consultation should be reflected in the governments’
replies. Governments are requested to indicate in their replies which organizations have
been consulted.






Chapter I

The specificity of domestic work in
the contemporary global economy:
The decent work challenge

Domestic work: A multifaceted but
global phenomenon

Domestic work over time

18. Domestic work is one of the oldest and most important occupations for many
women in many countries. It is linked to the global history of slavery, colonialism and
other forms of servitude. ! In its contemporary manifestations, domestic work is a global
phenomenon that perpetuates hierarchies based on race, ethnicity, indigenous status,
caste and nationality. > Care work in the household — whether performed by paid
employees or by unpaid household members as part of their family responsibilities and
as a “labour of love” * — is quite simply indispensable for the economy outside the
household to function. The growing participation of women in the labour force, changes
in the organization of work and the intensification of work, as well as the lack of policies
reconciling work and family life, the decline in state provision of care services, the
feminization of international migration and the ageing of societies have all increased the
demand for care work in recent years.

19. Domestic work, however, is still undervalued. It is looked upon as unskilled
because most women have traditionally been considered capable of doing the work, and
the skills they are taught by other women in the home are perceived to be innate. When
paid, therefore, the work remains undervalued and poorly regulated. By contrast, studies
that provide space for domestic workers to speak often reveal their belief in the dignity
of their hard work, * and, as such, it warrants recognition and respect and calls for
regulation.

The extent of domestic work

20. Data on the number of domestic workers throughout the world are hard to collect.
The main reasons for the lack of accurate and comparable data include the high
incidence of undeclared domestic work and the consequent under-reporting, the varying
definitions of domestic work in statistical surveys, and the fact that national statistics
often do not count domestic workers as a distinct category but register them under such

' A. Fauve-Chamoux (ed.): Domestic service and the formation of European identity: Understanding the
globalization of domestic work, 16th—21st centuries (Bern, Peter Lang, 2004).

% J. Andall: Gender, migration and domestic service (Aldershot, Ashgate, 2000); ILO: A rapid assessment of
bonded labour in domestic work and begging in Pakistan, Working Paper, Collective for Social Science
Research, Karachi (Geneva, Mar. 2004).

3> D.E. Roberts: “Spiritual and menial housework”, in Yale Journal of Law and Feminism (1997), Vol. 9, No. 51.
4 e .
ibid., p.17.
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headings as “community, social and personal service activities”. But, such data as are
available show that domestic work absorbs a significant proportion of the workforce: in
developing countries it accounts for between 4 and 10 per cent of total employment
(both female and male), compared to industrialized countries where the figure ranges
between 1 and 2.5 per cent of total employment. Although in some countries a
significant number of men are employed in private homes as gardeners, guards and
chauffeurs, women invariably make up the overwhelming majority of domestic workers
(see table I.1).

Table .1. Domestic workers 5 as a percentage of total employment, by sex (selected years)

Total Men Women Women’s share of

1995 2000 2006 1995 2000 2006 1995 2000 2006 te(:rtlapllg;:::::I;:OOS %)
Argentina 7.42 7.93 7.94 089 082 0.31 18.05 1851 18.31 924
Belize 374 370@ 5900 098 090 230 10.14 9.80 12.80 742
Bolivia 6700  6.06 - 080 044 - 13.70 1317 - -
Brazil - 7640 7700 - 092 090 - 1873 17.10 933
Chile - 6.100 - - 090 - - 15.80 - -
CostaRica  5.60 6.17 717 140 092 1.21 1550 17.56 17.79 917
Ecuador - 6.35 4.16 - 081 040 - 1518 978 89.6
ElSalvador ~ 4.30©  4.32 5.01 040 049 0.84 10.30 9.88 10.63 90.1
Ethiopia - - 5.26 - - 070 - - 978 9.7
France - - 2.500) - - 080 - - 450 -
Israel 1.66 1.56 1.78 025 034 0.31 357 303 349 94.1
Luxembourg  2.13 2.24 2,670 - - - - - - -
Mexico 3.35 4.47 4.16 044 078 054 946 11.55 10.34 920.9
Panama 5.98 5.66 6.19 107 121 098 16.30 14.48 1553 87.1
South Africa - 9.36 8.66 - 311 305 - 1756 16.13 79.7
Spain 2.84 275 3.85 062 049 059 711 667 863 90.9
Switzerland 1.4 1.47 1.24 004 043 029 287 281 240 83.0
Uruguay - 9.49 8.69 - 161 136 - 20.12 18.88 925

(@1999. ®2005. ©1996. ©@2002. ©1998. By default, labour force surveys were used to produce these data. Official estimates were used in
the case of Switzerland and Luxembourg. Chile relied on a population census, as did Brazil, but only for the year 2000.

Source: ILO Bureau of Statistics, data extracted from www.laborsta.ilo.org, June 2008.

Domestic workers

21. One of the most striking changes in domestic work in the past 30 years has been
the growing prevalence of migrant work. In several regions, including Europe ® and the
Gulf countries and the Middle East, ’ the majority of domestic labourers today are
migrant women. Another phenomenon, notable particularly in the industrialized world

3 Laborsta refers to households with employed persons.
% M. Galotti: The gender dimension of domestic work in Europe (ILO, forthcoming).

7 The extent of domestic work varies according to the source, but all concur that migrant women make up the
bulk of domestic workers in these regions. ILO: Gender and migration in Arab states: The case of domestic
workers (Geneva, June 2004).



The specificity of domestic work in the contemporary global economy: The decent work challenge

and a growing number of Southern American countries, ® is the higher proportion of
domestic workers who work for more than one employer or who work for just one
employer but do not live in his or her household. As for the age of domestic workers,
young girls can be found alongside older age groups. In Ghana, for instance, legal child
domestic workers are reported as constituting the majority of those employed in the
household sector, and a study on Abidjan, Céte d’Ivoire, reports that the lower—middle
class tends to resort to girls under 20 years of age. ° On the other hand, in the Southern
Cone of Latin America, the bulk of domestic workers are between 29 and 49 years old,
while in Jordan 70 per cent of migrant domestic workers are 30 years old and above.

Work in the home

22. Domestic workers are paid a wage to assume a range of “gendered” family
responsibilities in private homes. The home is the workplace. Yet the work that domestic
workers undertake does not correspond to what is generally thought of as the “labour
market” and reflects a dichotomy between work and family. Domestic workers may
cook, clean, take care of children, the elderly, the disabled, or even domestic animals —
tasks that may not be closely defined at the outset and may vary widely over time. The
terms themselves are vague, and “taking care” of a child may range from babysitting to
assuming primary responsibility for their education. Moreover, the tasks sometimes
seem boundless. Indeed, one lower French court (in the groundbreaking Siliadin v.
France case before the European Court of Human Rights) recognized that a person who
remains at home with children necessarily begins work early in the morning and may
well work through the night, despite periods of respite. In some countries, a significant
number of domestic workers are gardeners or security guards in private homes; others
work as family chauffeurs. These forms of work tend to be performed by men.

23. As awhole, domestic work is undervalued in monetary terms. Almost by definition
the wages of domestic workers are less than their employers earn on the labour market,
unless the work is unpaid labour in the household — which may include the care of
children and elderly family members that is traditionally provided by women. A concrete
illustration of how domestic work has been treated differently is the strong historical
tendency to remunerate domestic workers by payments in kind. For live-in domestic
workers, food and lodging has always been looked upon as a form of such in-kind
remuneration.

24. There is evidence, too, of wage discrimination on grounds of gender and
nationality among domestic workers. In some regions, certain nationalities seem to be
better remunerated than others, irrespective of education, competence or experience. In
Malaysia, for example, Filipino domestic workers are reported to receive higher wages
than Indonesian workers, '* while in Jordan they receive higher remuneration than Sri
Lankan and Ethiopian nationals. '' Non-payment or late payment of wages is also
common. Domestic workers may not be paid until the end of their period of service,

8 J. Rodgers: “Cambios en el servicio doméstico en América Latina”, in N:E: Valenzuela (ed.): Trabajadores
domesticas: un largo camino hacia el trabajo decente (Santiago, ILO, 2008), p. 20; and M. Diaz Gorfinkiel: The
situation of migrant and non-migrant domestic labour in Latin America and ILO’s work in the region (ILO,
2008).

M. Jacquemin: “Travail domestique et travail des enfants, le cas d’Abidjan (Céte d’Ivoire)”, in Revue Tiers
Monde (Paris, Armand Colin, 2002), Apr.—June, pp. 307-326.

191, Josiah, et al.: Protection of foreign domestic workers in Malaysia: Laws and policies, implication
and intervention, Programme consultation meeting on the protection of domestic workers against the threat
of forced labour and trafficking, Hong Kong, China, 16-19 February 2003, p. 13, at www.asera-
aspac.net/upload_files/9/Protection%200f%20Foreign%20Domestic%20Workers%20in%20Malaysia.pdf.

" ILO: Gender and migration in Arab states, The case of domestic workers (Beirut, 2004), p. 18.
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which may extend to a number of years, and deductions can be made for damage caused
by domestic workers in the course of their work or as a form of control.

The employer

25. Domestic workers are among the few categories in which the employer is generally
assumed to be a woman, reflecting the perception that the “domestic” sphere is
traditionally their responsibility, irrespective of who actually pays for the work. In the
absence of effectively enforced labour legislation, domestic workers remain dependent
on their employers’ sense of fairness rather than on an accepted legal norm that
recognizes their dignity as human beings.

26. However, the employer need not necessarily be a private employer, even when care
is provided in the home. For example, where the state provides support for the care of
the elderly in the home, it may be the government intermediary that is considered to be
the employer, as has been the case in the United States (see Chapter VIII). '? Properly
regulated employment agencies may provide the means of formalizing the domestic
work relationship and imposing meaningful regulations that distribute costs equitably
rather than placing them all on the domestic worker, as well as ensuring proper
monitoring and enforcement procedures.

The domestic worker's home

Abuse

27. In millions of households throughout the world, the workplace is also the domestic
worker’s residence. Living and working in their employer’s home has a major impact on
workers’ personal autonomy and mobility and can influence decisions as to their future,
including the decision to found a family of their own. One consequence of this is that,
when they reach the age of retirement, domestic workers may not have children to
provide them with personal or financial support. "

28. The widely reported cases of abuse of domestic workers are of special concern to
the ILO. Live-in and migrant domestic workers are particularly vulnerable to various
forms of mistreatment at the workplace, which in the worst cases have led to their death.
Verbal abuse such as shouting, insulting the employee’s nationality or race and using
inappropriate language, is frequently reported. '* Physical abuse of various kinds has
also been identified, which in some instances is carried out with impunity in front of
third parties in order to humiliate the worker or exact submission. Sexual harassment and
abuse also appear to be prevalent and this, like all abuse, can have serious long-term
repercllslssions of the domestic workers’ health, especially when the victims are young
girls.

Public care policies in the new economy

29. The extent to which care work is assumed by domestic workers is closely bound up
with public policy. Policies which consider care for young children and family services
as an entitlement and enable workers to coordinate their economic and family
responsibilities have a direct impact on the balance between people’s work and home life

12 L. Delp and K. Quan: “Homecare worker organizing in California: An analysis of a successful strategy”, in
Labor Studies Journal (2002), Vol. 27, No. 1, p. 23.

13 M. Diaz Gorfinkiel, op. cit., p. 25.

" ILO: Costa Rica: Female labour migrants and trafficking in women and children, Series on Women and
Migration No. 2 (Geneva, 2002), p. 23.

15 M. Diaz Gorfinkiel, op. cit., p. 24.
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and on options available to them. For example, policies that acknowledge workers’
family responsibilities are conducive to the development of supportive arrangements for
organizing work, working hours and family-related leave. Some countries have adopted
the approach of reducing regular working hours for all workers.

30. Another approach is to encourage part-time employment, so as to make it easier to
reconcile work and family life. But because it is associated with lower earnings and
fewer prospects, part-time work is often not the solution of choice. Subsidized childcare
services outside the home are another valuable policy option for families. If a country
provides financial incentives to promote institutionalized childcare services, then
workers with family responsibilities are less likely to have to rely on private care
arrangements or on the mother staying at home. '° Policies such as these may well point
to public recognition of the value of child-rearing to society as a whole, thereby reducing
the cost to parents.

31. Paying for domestic workers to undertake housekeeping, childcare and care of the
elderly is a “new economy” solution that dual-income, middle-class professional
families tend to adopt in many industrialized market countries in order to balance their
work and home life, though this is an option that is beyond the reach of most working
class families. In such economies, the decision to employ a domestic worker is no doubt
greatly influenced by the availability of social facilities for workers with family
responsibilities. !

32. In the developing world it is commonplace for households, however modest, to
have at least one domestic employee. As a strategy for reconciling work and home life,
for reducing poverty and for promoting social protection and gender equality at work,
the ILO encourages developing countries to organize government-supported or
cooperative childcare services. Decent work for domestic workers is another key strategy
in improving the quality and coverage of support services for working families.

The global care chain

33. In recent decades, demand for domestic work has been the main reason for the
mass migration of women from the southern hemisphere to cities in the North. These
global care chains may be attributed, at least in part, to the lack of attention paid to care
policy in industrialized countries, which leaves their nationals with no choice but to find
private solutions.

34. Female migration to take up domestic employment abroad creates “transnational”
households, a form of global care chain between workers with family responsibilities in
the North, who require household service, and temporary migrants from the South, who
can provide them — albeit at the cost of leaving their own families behind. '® Some
women may of course choose to migrate in order to escape a difficult marriage or to
increase their personal autonomy. ' Be that as it may, restrictive migration practices can

'S OECD: Babies and bosses — Reconciling work and family life, Vol. 4: Canada, Finland, Sweden and the
United Kingdom (Paris, 2005).

7 ILO: Creating effective equality of opportunity and treatment for men and women workers: The ILO policy
framework for workers with family responsibilities and national practices around the world, Paper prepared for
the Expert Group Meeting on equal sharing of responsibilities between women and men, including caregiving in
the context of HIV/AIDS, in preparation for the 53rd Session of the United Nations Commission on the Status of
Women, 6—8 October 2008, Geneva.

'8 R. Salazar Parrefias: Children of Global Migration: Transnational Families and Gendered Woes (Stanford,
Stanford University Press, 2005), pp. 99-112; G. Mundlak and H. Shamir: “Between intimacy and alienage: The
legal construction of domestic and carework in the Welfare State”, in H. Lutz (ed.): Migration and domestic
work: A European perspective on a global theme (Aldershot, Ashgate, 2008).

19 J. Henshall Momsen (ed.): Gender, migration and domestic service (London, Routledge, 1999).
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result in prolonged separation and a care deficit for the children of these transnational
families, 2 who may have to be cared for by members of the extended family or poorly
paid local domestic workers.

Migration for work

35. Temporary migration schemes for domestic workers reinforce the perception that
they are not invited to work in the labour market but to work “for a family”, even though
there may be an underlying assumption that they will live and work in the employer’s
private household and will subsequently use their experience to demonstrate their
suitability for employment on the labour market and apply for permanent immigration.
This reinforces the impression that domestic work is something other than regular
employment, and it thus diverts attention from the real constraints that are placed on
domestic workers’ access to the personal freedoms and civil liberties that other workers
may take for granted.

36. In much of the developing world, the basic literacy of this working population
cannot be taken for granted, as many have received no formal education and have been
working in households since early childhood. By contrast, migrant domestic workers in
more advanced economies may have high levels of formal education and professional
skills — notably as nurses or school teachers. In some migrant domestic worker schemes,
training in a classroom setting or continuous paid employment in a field or occupation
related to caregiving is required. *' In these cases in particular, migration for domestic
employment is seen as a temporary measure and a means of providing better
opportunities for a worker’s own and family’s life. Despite this, however, domestic
workers may remain perpetual foreigners in the receiving country. >

Remittances

10

37. Monetary remittances are one of the principle reasons why certain states
increasingly encourage domestic workers to seek employment abroad, and for many
sending countries they are an important source of economic support. The Migration
Policy Institute reports that officially recorded flows totalled over US$280 billion
worldwide in 2006, almost three-quarters of which went to developing countries. In
22 countries remittances were equal to more than 10 per cent of the gross domestic
product (GDP) in 2006, while in six countries they amounted to more than 20 per cent. **
And the Organization for Economic Cooperation and Development (OECD) has found
that, while foreign direct investments and capital market flows fell sharply at the turn of
the century owing to the economic slowdown in high-income countries, migrant
workers’ remittances continued to grow, reaching US$149.4 billion in 2002. ** The link
between development and remittances from migrant workers has recently come in for
increasing scrutiny. Governance and economic factors in recipient countries may have

20
ibid.

2! Government of Canada: Immigration and Refugee Protection Regulations SOR/2002-227, section 112 (Live-in

caregivers).

22 R. Salazar Parrefias, “Perpetually foreign: Filipina migrant domestic workers in Rome”, in Helma Lutz (ed.):
Migration and domestic work: A European perspective on a global theme (Aldershot, Ashgate, 2008), pp. 99-12;
Mundlak and Shamir, op. cit.

2 Migration Policy Institute (MPI): The Global Remittances Guide, at www.migrationinformation.org/
datahub/remittances.cfm.

* OECD: Migration, remittances and development (Paris, 2005).
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the effect of preventing migrant households from taking the risk of investing socially,
politically and financially in their countries of origin. %

Regulating domestic work: The challenge of
standard setting to promote decent work

38. It is the aim of this report to address domestic work in all its multiple forms; indeed,
a key conclusion of its survey of domestic work around the world is that it is not a
uniform phenomenon. Another conclusion relates to its specific nature. Generally
speaking, domestic workers are not male breadwinners but overwhelmingly women.
Their work does not constitute a “productive” labour market activity, but rather what
Adam Smith initially referred to as “non-productive” personal care services. Yet the
same domestic services are treated differently when regulated outside the home and
when performed within the household. There is no fundamental distinction between
work in the home and work beyond it, and no simple definition of public—private, home—
workplace and employer—employee. Caring for children and the disabled or elderly
persons in the home or in a public institution is all part of the same regulatory spectrum,
wherein a range of migration and other policies shape both the supply of and the demand
for care services.

39. Because they often have no clear status under modern labour legislation, domestic
workers tend to be excluded de facto from formal regulations and their enforcement.
This is not to imply that their working lives necessarily lack structure and regulatory
control. *® On the contrary, their lives and work are regulated by strong non-state norms
regarding work in the employer’s household, which vary significantly from one cultural
context to the next but which result in domestic workers being among the most
marginalized workers — and for whom decent work is often a distant aspiration.
Regulating domestic work therefore means addressing individual employers, placement
agencies and care recipients, as well as the countries that supply domestic workers and
those that receive them. Standard setting must take into account this spectrum of actors
and policies if the ILO is to fulfil its mandate of promoting decent work for all.

40. Mere tinkering with informal rules in formal legislation is not enough. Domestic
work calls for laws that can bring about decent work and social protection. That said,
legislative gains for domestic workers can also be very precarious, and a complementary
mix of carrots and sticks — capacity building for domestic workers, implementation
incentives for employers and robust enforcement by governments — is needed if the
objective is to be achieved.

41. Domestic work in the contemporary global economy therefore poses a particularly
significant challenge for national regulators. It also offers one of the greatest
opportunities to reaffirm the importance of international standard setting and technical
cooperation for a constituency that is at once central to the work of the ILO, central to
the global economy and central to the mandate of promoting decent work for all.

Domestic work: An old concern of the ILO

42. The situation of domestic workers has been a concern of the ILO for decades. As
early as 1965 the International Labour Conference adopted a resolution on the conditions

2 H. de Haas: “International migration, remittances and development: Myths and facts”, in Third World
Quarterly, Dec. 2005.

%6 B. Guha-Khasnobis, R. Kanbur and E. Ostrom: “Beyond formality and informality”, in B. Guha-Khasnobis,
R. Kanbur and E. Ostrom (eds): Linking the formal and informal economy: Concepts and policies (Oxford,
Oxford University Press, 2007), p. 4.
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of employment of domestic workers, 2’ which recognized the “urgent need” to establish
minimum living standards “compatible with the self-respect and human dignity which
are essential to social justice” for domestic workers in both developed and developing
countries. Research action was contemplated to serve as the basis on which an
international instrument on the employment conditions of domestic workers could be
adopted. The survey that was accordingly commissioned showed that domestic workers
were “particularly devoid of legal and social protection” and “singularly subject to
exploitation,” and that their legitimate interests and welfare had long been neglected in
most countries. **

43. The ILO supervisory bodies have been unequivocal in their affirmation that
domestic workers are entitled to decent working conditions; they have reaffirmed the
ILO Declaration on Fundamental Principles and Rights at Work and promoted full
compliance with applicable international labour standards for this category of workers
(see Chapter II). Thanks to this ongoing supervision and to technical cooperation,
domestic workers are increasingly included in coverage by basic labour legislation.

44. Despite this, and despite its nominal inclusion in legislation, paid domestic work
remains virtually invisible as a form of employment in many countries. Bound up as it is
with notions of the family and of non-productive work, the employment relationship is
thought not to “fit” neatly into the general framework of existing labour laws, despite
their origin in the “master-servant” relationship. As a result, in most legislative
enactments the specific nature of the domestic employment relationship is not addressed.
And yet, at the level of local, informal norms and common assumptions about the work
and the workers concerned, that same specificity tends to be relied upon to justify
denying domestic workers their status as “real workers” entitled to full legislative
recognition and protection.

Specific regulation: Work like any other, work like no other

12

45. Part of the specificity of paid domestic work is that it is often perceived to be
something other than employment. Instead, it is commonly claimed that domestic
workers are “like one of the family”. It is certainly true that in some countries domestic
workers tend to be distant relatives, often children, who are entrusted by their parents to
wealthier or better-educated family members to be cared for and, ideally, educated in the
hope of a better life. More often, though, this expression is used to convey the (presumed)
existence of a close, amicable interaction between the employer’s family and the
domestic worker. It can, however, divert attention from the existence of an employment
relationship, in favour of a form of paternalism that is thought to justify domestic
workers being asked to work harder and longer for a “considerate” employer without
material reward. In fact, these arrangements are the vestiges of the master—servant
relationship, wherein domestic work is a “status” which attaches to the person
performing the work, defines him or her and limits all future options. Informal norms
and some entitlements do develop, but they are subject to a power imbalance that leaves
domestic workers without the kind of protection that other workers enjoy in the formal
economy.

46. By contrast, a framework focused on the decent work paradigm emphasizes a
rights-based rather than a status-based employment relationship, while also recognizing
the employee’s human dignity as a person worthy of appreciation and respect both from

7 ILO: Official Bulletin (Geneva), July 1965, Supplement I, pp. 20-21.

2 1LO: International Labour Review, Oct. 1970, op. cit. See also A. Blackett: Making domestic work visible: The
case for specific regulation, Labour Law and Labour Relations Programme, Working Paper No. 2 (Geneva, ILO,
1998).
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the employer and from society as a whole. It signals a transition from the paternalistic
conception of the “good employer”, acting out of a sense of noblesse oblige, to one that
is founded on respect for domestic workers’ labour rights. *° This trajectory is so familiar
that it hardly needs to be emphasized here, were it not that vestiges of the traditional
approach to domestic work remain so troublingly present — vestiges that the ILO is
called upon to address in an era of fair globalization.

47. A crucial component of the focus on decent work for all is the recognition that
domestic workers really are workers, whether they work in a family, are placed in a
private household by an agency or are employed in a public or private institution.
Domestic work requires specific, effective laws and regulations. It means acknowledging
the personal character of the work and the context in which it takes place, while
reaffirming its compatibility with the employment relationship. Domestic work must be
treated both as work like any other, and as work like no other. *°

From status-based relationships to employment rights

48. The implications for employers of such a move toward a decent work regulatory
framework should not be underestimated. While cases of extreme exploitation may reach
the newspapers, the routine, day-to-day decisions made by conscientious employers of
domestic workers tend to go unnoticed. In many societies, the relationship between
employers and domestic workers is fraught with ambiguity that combines stark social
differences and close physical proximity. In the absence of adequate specific regulation,
employers of domestic workers are thrust into the role of establishing the “law” that
governs the work done in their home, at best in the shadow of national legislation.
Moreover, employers are likely to have to assume responsibility for any work that
domestic workers cannot or do not complete, and in a sense this places them in an
inherently conflictual position vis-a-vis their employee. In other words, although
domestic work may entail a multiplicity of household tasks or expectations, if a domestic
worker does not do the work a member of the household must.

49. Cultural conventions have, of course, developed over time, and domestic workers
have certain expectations regarding their entitlements — sometimes conveyed by
employment agencies. But the balance of power remains overwhelmingly in favour of
the employer, who has to take decisions that are of fundamental relevance to conditions
of employment: fixing an appropriate wage in the absence of tripartite wage-fixing
machinery; making arrangements for rest periods when the worker takes care of a child
or elderly member of the family; finding an ethical response when a pregnant migrant
worker is ineligible for state maternity benefits; determining whether a product used in
domestic work constitutes an occupational risk, and so on.

50. It is common for labour and social security legislation of general application to
overlook such aspects of the domestic work relationship and to leave them up to the
individual employer. Highly flexible notions of “good employer” and a certain amount
of social pressure are all that remain. Even for the most well-intentioned employers, self-
regulation is not an adequate replacement for specific regulations that extend
international labour standards to domestic workers effectively. A decent work
framework specifically designed to regulate domestic work provides the opportunity to

¥ See, for example, D. Vidal: “Le syndicat des travailleurs domestiques de Rio de Janeiro: un observatoire des
transformations de I’emploi domestique au Brésil”, in Sociologie du travail, July 2007, pp. 351-365.

30 A. Blackett: “Promoting domestic workers’ human dignity through specific regulation”, in A. Favre-Chamoux
(ed.): Domestic work as a factor of European identity: Understanding the globalization of domestic work,
16th—21st centuries (Bern, Editions scientifiques européennes, 2005).
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introduce fair rules which are tailored to domestic work — and upon which conscientious
employers can rely.

51.  Governments also stand to gain from formalizing domestic work and implementing
social protection for those concerned. Once domestic work is treated as decent work and
paid accordingly, it can become a source of employment promotion and gains in
efficiency. In France, for example, this policy approach is central to regulatory initiatives
in this area.

52. There is no doubt that more focused research is needed on the kind of strategies
required to promote decent work for domestic workers. This will involve a necessary
element of coordinated experimentation, which the ILO is ideally placed to lead.
Standard setting on decent work for domestic workers would take the ILO beyond
merely identifying non-compliance; it would be able to provide concrete, constructive
guidance on ways to achieve a meaningful regulation of a category of worker that belies
traditional workplace assumptions but is singularly in need of support. In the process, it
could change the perception (and self-perception) of domestic workers in the social order
and reaffirm loudly that they too are entitled to their human and labour rights.

Towards the regulation of decent work

14

53. The specific regulation of domestic work is an essential concern of those
committed to decent work for all, and the ILO’s decision to place standard setting on
domestic workers on the forthcoming Conference agenda highlights the Organization’s
priorities in three important ways. It signals: (i) a recognition that care work in the home
is part of the ILO’s mandate to promote decent work for all; (ii) a determination to
pursue the promotion of social protection for informal economy workers, in keeping
with the International Labour Conference’s resolution and conclusions concerning
decent work and the informal economy adopted in 2002; and (iii) a resolve to promote
fair globalization in the light of the ILO’s resolution concerning a fair deal for migrant
workers in a global economy, and of the non-binding Multilateral Framework on Labour
Migration, inter alia, by restricting some of the worst forms of labour migration that
perpetuate contemporary forms of forced labour.

54. Standard setting to promote decent work for domestic workers embodies all four
pillars of the ILO’s Decent Work Agenda: employment promotion; working conditions
and social protection; fundamental principles and rights at work; and tripartism and
social dialogue. In the first place, it acknowledges that domestic work is both one of the
most important forms of employment for women, as well as one that enables workers
with family responsibilities to participate actively in the labour market. Second, it is
aware of the ethical consequences of leaving this isolated and vulnerable category of
workers outside effective regulation and social protection. It also recognizes to what
extent a failure to regulate the employment of domestic workers infringes upon their
autonomy, dignity and security. Regulating their working conditions and providing them
with social protection is an acknowledgement not only of the economic importance of
care work in the home but also of the inherent dignity of caring for others. In strictly
pragmatic terms, such regulation provides employers with a rights-based framework
upon which to determine what is “fair” in the domestic workplace, and allows them to
identify factors that might be a source of occupational risk and to take appropriate steps.
Third, standard setting seeks to address the inequalities and often multiple forms of
discrimination that many domestic workers face and to root out the forced labour that
some migrant workers endure — and to which the ILO Committee of Experts on the
Application of Conventions and Recommendations (CEACR) has repeatedly drawn
attention. Finally, it reaffirms the right of domestic workers, like all workers without
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distinction, to the effective recognition of their freedom of association and entitlement to
bargain collectively. Moving beyond the abstract, it builds on comparative law and
practice to consider ways in which domestic workers and their employers might truly
exercise that freedom of association and engage in tripartite action and social dialogue.

Box 1.1
A note on terminology

The use of the terms “domestic work” and “domestic workers” should be explained,
as the language surrounding this occupation has varied greatly over time and according
to geographical and cultural context. Their meaning can therefore vary from one country
to another.

The language used in this report has the virtue of updating the archaic terms of
“maid” and “servant” that clearly implied direct subservience. The shift to “worker” is
particularly significant for the ILO, which is responsible for improving the conditions of all
workers.

Some parts of the world have already moved away from the language of
“domesticity”, because of its pejorative connotations and the tendency to undervalue
care work. Others, on the other hand, have opted to retain the concept of “domestic”
work and note that the word has its place in the language of international relations, side
by side with that of the individual state. Others again prefer to speak of “private
household”, but this risks institutionalizing a distinction between public and private
regulation that has already been superseded by the ILO’s Home Work Convention, 1996
(No. 177).

The decision of some countries to espouse the concept of “home care” has some
real advantages, but it also comes with problems. Although theoretically the language is
gender neutral, perhaps for that very reason it does not readily conjure up the image of a
gardener or chauffeur. It may be something of a euphemism, too, masking the broad
range of menial household duties that domestic workers are called upon to undertake,
while tasks of a more uplifting nature are reserved for members of the family, generally
the mother. However, the real virtue of this language is the inherent principle that caring
is a form of work. Indeed, some academics speak of “caretaking” rather than caregiving”,
to emphasize the skills associated with care work and the importance of their
remuneration.

In other countries again, the terms used are “household helper” or “household aide”,
a formulation that unfortunately takes the emphasis away from the notion of “worker” and
runs the risk of “de-skilling” the occupation. A number of civil associations have therefore
preferred “household work” as a linguistic solution. But here there is a real danger of
confusion with the term “home work” employed in past standard-setting exercises — a
confusion that is aggravated by the problem of translation into other languages.

Be that as it may, the language chosen for the future instrument must reflect the
wide range of responsibilities and skills required in domestic work.

This report by the Office abides by the Governing Body’s decision to refer to decent
work for “domestic workers”, in keeping with the usage of the ILO’s supervisory bodies
and other ILO reports. As far as possible, the report has also updated references in past
ILO documents to “servants” and “maids”.

That said, it must be made clear that the International Labour Conference is at
liberty to adopt a Convention with a different title and that ILO Members, in consultation
with their representative employers’ and workers’ organizations, might retain the
authority to use the terminology most suited to their local context. Self-definition,
particularly by those doing the work, is crucial. The important thing is that the workers
who come within the scope of the proposed international instrument should benefit
effectively from the protection it affords.
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International law and domestic workers:
Coverage under existing ILO standards
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55. One of the most important tools available to the ILO to improve the law and
practice of member States with respect to decent work for domestic workers is the
adoption and supervision of international labour Conventions and Recommendations.
Although there are currently no international instruments that apply exclusively to
domestic workers, they are covered by international labour standards in many key areas,
notably those that relate to fundamental principles and rights at work. Some Conventions
and Recommendations, such as the Sickness Insurance (Industry) Convention, 1927
(No. 24), and the Medical Examination of Young Persons Recommendation, 1946
(No. 79), specifically stipulate that they apply to domestic workers.

56. The ILO has repeatedly taken the position that, unless a Convention or
Recommendation expressly excludes domestic workers, these workers are included in
the international instrument’s scope. ' Indeed, it has taken steps to ensure that domestic
workers are not inadvertently excluded from the scope of Conventions. For example,
when the members States were discussing the adoption of the Protection of Workers’
Claims (Employer’s Insolvency) Convention, 1992 (No. 173), the proposed definition of
insolvency contained in Article 1, paragraph 1, was revised to refer to “employer’s
assets” rather than the more restrictive “enterprise’s assets” to ensure that domestic
workers would not be indirectly excluded.

57. More importantly, the ILO’s supervisory bodies have underscored the vulnerability
of domestic workers by calling for labour protection to be extended to them in a
meaningful manner and have maintained that the specific nature of domestic work is not
an adequate reason to exclude such workers from the protection of international labour
standards.

58. This chapter reviews the coverage and supervision of international labour standards,
notably those embodying fundamental principles and rights at work, and discusses the
use of flexibility clauses that may result in the exclusion of domestic workers from
certain ILO Conventions. In the light of such limitations, it suggests that the
international constituency would benefit from an instrument that offers guidance on how
to regulate and ensure compliance with labour standards to ensure that domestic workers
benefit effectively from the promise of decent work.

! Office of the Legal Adviser, Legal Opinion of 29 July 2002.
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Coverage and supervision of fundamental
principles and rights at work

59. This chapter illustrates ways in which the ILO’s CEACR has sought to ensure that
the fundamental principles and rights at work are respected with regard to the working
conditions of domestic workers. The views of the CEACR, which comments regularly
on the implementation of ILO Conventions in the law and practice of member States, are
discussed in Chapter IV.

Freedom of association

60. Article 2 of the Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87), applies to all “workers and employers, without distinction
whatsoever.” Similarly, the Right to Organise and Collective Bargaining Convention,
1949 (No. 98), seeks to ensure that workers enjoy adequate protection against
interference in the establishment, functioning and administration of their representative
organizations. The CEACR has consistently interpreted these Conventions as requiring
that legislative provisions concerning freedom of association, including the right to
organize, be extended to domestic workers. For example, in 2008 the Committee of
Experts published individual observations to this effect on Bangladesh, Canada (Ontario),
Haiti, Kuwait and Swaziland. The Committee has also noted the intention of China,
Macau (China), Gambia and Yemen to modify legislation to include the right of
domestic workers to organize.

61. But the CEACR has moved beyond the requirement that adequate provision be
made in national legislation. In its observation to the Government of Mexico concerning
Convention No. 87 in 2005, it noted that, although domestic workers were covered by
Mexico’s Federal Labour Act, the Government should ensure that they enjoyed the
guarantees of the Convention “in practice”.

Equality and non-discrimination

62. The fundamental principles of non-discrimination and equality of opportunity
reflected in the Discrimination (Employment and Occupation) Convention, 1958
(No. 111), and the Equal Remuneration Convention, 1951 (No. 100), also apply to
domestic workers. The CEACR has drawn attention to the vulnerability of these workers,
in particular migrant domestic workers, to multiple forms of discrimination and abuse
due to the individual employment relationship, lack of legislative protection, stereotyped
thinking about gender roles and undervaluing of domestic work. The Committee of
Experts has recalled that laws or measures designed to promote equality of opportunity
and treatment in employment and occupation that exclude domestic workers from their
scope are contrary to these Conventions. * It has called for laws and regulations not only
to provide for the nominal inclusion of domestic workers, but also for Governments to
ensure that the protection against employment discrimination and inequalities in
remuneration are effective and subject to enforcement. For example, it has noted that, in
the United Arab Emirates, domestic workers are covered by the Act on civil procedures

2 ILO: Equality in employment and occupation, Report III (Part 4B) (General Survey), ILC, 75th Session,
Geneva, 1988, para. 127.
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and that the Nationality and Residence Department has a special unit to supervise the
work of migrant domestic workers from whom it can receive complaints. But it has
requested the Government to provide more information on how the legislation protects
workers in practice; details on the number and nature of complaints received by the
Nationality and Residence Department; and information on campaigns to inform migrant
domestic workers of their rights and of the relevant complaints machinery — and on the
outcome of such complaints. *

63. The CEACR has also found that domestic workers are often affected by wage
disparities between men and women and has cautioned against undervaluing domestic
work when fixing minimum wages. It has called upon governments to ensure that rates
for female-dominated occupations such as domestic work are not set below the level of
rates for male-dominated occupations involving work of equal value. For example, Costa
Rica’s National Institute for Women (INAMU) and Gender Equality Unit have taken
action to ensure that the minimum wage of female domestic workers is equivalent to the
minimum wage for unskilled workers, and that the national Wages Board approves a
percentage increase. In respect of Convention No. 100, the CEACR noted that this
constituted progress as it improved the income of female domestic workers. However,
considering the complex tasks and responsibilities assumed by many domestic workers,
the CEACR questioned the classification of domestic work as “unskilled” work. *

Forced labour

18

64. In its 2007 General Survey on the eradication of forced labour, the CEACR
recalled that the prohibition of the use of forced or compulsory labour was a peremptory
norm of modern international human rights law. Conventions Nos 29 and 105, which
seek to ensure that all human beings are free from forced labour in law and in practice,
apply to all workers, including domestic workers. Indeed, the CEACR has noted that,
despite the existence of anti-slavery legislation in some countries, such as Niger,
conditions of slavery continue to be transmitted by birth to individuals from certain
ethnic groups, who are compelled, inter alia, to perform domestic work for their master
without payment. >

65. The CEACR has addressed the important issue of trafficking of women, to which
migrant domestic workers can be particularly vulnerable. It has also tackled other forms
of forced labour that these workers experience, emphasizing the structural elements of
laws, regulations and migratory practices that are conducive to such situations. In its
2001 general observation on Convention No. 29, the CEACR asked Members to ensure
that those responsible for the exaction of forced labour from legal or illegal migration,
inter alia in domestic work, are actually punished, and that trafficking in persons be
suppressed. It has also called upon both sending and receiving countries to ensure that

3 CEACR: direct request, United Arab Emirates, Convention No. 111, 2008.

4 CEACR: direct request, Costa Rica, Convention No. 100, 2008. See also: direct request, Haiti, Convention
No. 100, 2008; direct request, Saint Vincent, Convention No. 100, 2008. The CEACR noted that Costa Rica had
adopted regulations to establish minimum wages covering domestic workers and asked the Government how it
ensured that rates for female-dominated occupations were not set below those for male-dominated occupations
involving work of equal value.

5 ILO: Report of the Committee of Experts on the Application of Conventions and Recommendations (RCE),
Report ITI(1A), ILC, 97th Session, Geneva, 2008, pp. 235-236 (Niger). See also CEACR: individual observation,
Sudan, Convention No. 29, 1998.
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appropriate measures are taken. The CEACR’s firm attitude vis-a-vis these practices is
that respect for principles and rights concerning forced labour can be effective in
addressing many of the abuses faced by migrant domestic workers.

66. For example, in an observation on Lebanon in 2001, the CEACR referred to
allegations by the World Confederation of Labour regarding the illegal exploitation and
abuse of migrant domestic workers from Africa and Asia, whose employment relations
and social status left them wvulnerable to the non-payment of salaries, corporal
punishment, sexual abuse and enforced sequestration. ® It accordingly requested
governments to take appropriate measures to put a stop to forced labour in domestic
work, while noting that the Lebanese authorities had passed legislation on agencies
bringing in migrant domestic workers to prevent the illegal exaction of forced labour.

67. In a direct request to the United Kingdom, which drew attention to the particular
vulnerability of migrant domestic workers, the CEACR cited a report submitted to the
United Nations ’ to the effect that women had been recruited abroad on the false promise
of work as nurses. The Government reported that it was working closely with the NGO
Kalayaan to bring about greater rights for domestic workers in the United Kingdom. An
investigation had been undertaken of work permits with the authority to act on any
notice of abuse, irrespective of the source of information, which could give rise to legal
proceedings.

68. In the case of Indonesia, the CEACR drew closely upon a June 2006 study
prepared by the ILO’s Jakarta Office * that expressed concern about recent legislation
containing provisions intended to improve the conditions of migrant workers, notably by
controlling the activities of recruitment agencies. The CEACR considered, however, that
the law did not appear to provide effective protection for migrant workers against the
risks of exploitation due to its vague provisions and numerous shortcomings. Despite the
measures adopted, illegal networks proliferated, increasing the risk of exploitation faced
by the million Indonesian workers who were expected to migrate for work in 2008. The
CEACR also formulated observations on the Memorandum of Understanding (MoU) on
domestic workers signed with the host country Malaysia, as reported by the United
Nations Special Rapporteur on the human rights of migrants. ° That report noted that,
while the MoU covered procedural matters with respect to recruitment, it made little
mention of employees’ rights, failed to guarantee standard labour protection and did not
include measures to prevent and respond to cases of abuse. The CEACR concluded that
the MoU did not meet international labour standards, especially regarding the right of
workers to hold their own passports.

Child labour

69. The CEACR has been very active in responding to the problem of child domestic
labour, given the special attention paid to the matter in the Worst Forms of Child Labour
Convention, 1999 (No. 182). Convention No. 182, along with the ILO’s Conventions on
forced labour and minimum age, is a crucial source of guidance on the setting of
standards to combat child domestic labour. Implementation of the Conventions is

8 ILO: RCE, 2008, op. cit., p. 226 (Lebanon).

" United Nations Commission on Human Rights: Report of the Working Group on Contemporary Forms of
Slavery (Geneva, 2001), doc. E/CN.4/Sub.2/2001/30.

8 ILO: Using Indonesian law to protect and empower Indonesian migrant workers: Some lessons from the
Philippines (Jakarta, 2006).

? ILO: RCE, 2008, op. cit., p. 222.
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facilitated through the provision of substantial technical cooperation, notably through the
International Programme on the Elimination of Child Labour (IPEC) (see
Chapter IX).The CEACR has repeatedly called upon member States to take effective
action to prevent child domestic labour, highlighting the traditional practice of entrusting
young children (often distant relatives) to the care of adults — such as the restavek system
in Haiti that has led children into forced labour. It has noted allegations by the United
Nations Committee on the Rights of the Child regarding full-time, live-in child domestic
workers in Bangladesh who, while being perceived as never really at work — are in fact
assigned labour-intensive tasks, work endless hours and are subject to verbal and
physical abuse. The Committee of Experts has also urged the Government to examine
the situation of child domestic workers in the light of the Forced Labour Convention,
1930 (No. 29). A general observation by the CEACR in 2004 on the Minimum Age
Convention, 1973 (No. 138), notes that its application continues to give rise to serious
difficulties in practice, even in countries that have obtained the technical assistance of
the ILO to resolve the problem of child labour.

70. As the coverage of child domestic labour by ILO labour standards is quite
developed, the Committee of Experts’ detailed observations on the subject of child
labour will not be reviewed here.

The use of flexibility clauses in Conventions

Table IL.1.
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71.  Although most international labour Conventions apply to domestic workers, a few
permit their exclusion wholly or in part from their scope. However, to draw a clear
picture of their coverage, it is important to examine how such flexibility clauses are used
in practice and how they are interpreted by the ILO’s supervisory bodies.

72. Five of the Conventions containing flexibility clauses have been “shelved”, that is
they are no longer considered relevant to current needs (see table I1.1). Their ratification
is not encouraged any more, and no requests are made for detailed regular reports on
their application.

Shelved Conventions containing a flexibility clause

Shelved Convention Flexibility clause

Old-Age Insurance (Industry, etc.) Convention, 1933 (No. 35)  Article 2, paragraph 2(j)
Invalidity Insurance (Industry, etc.) Convention, 1933 (No. 37)  Article 2, paragraph 2(j)
Survivors’ Insurance (Industry, etc.) Convention, 1933 (No. 39)  Article 2, paragraph 2(j)

Unemployment Provision Convention, 1934 (No. 44) Article 2, paragraph 2
Minimum Age (Non-Industrial Employment) Convention Article 1, paragraph 4 (possible exemption of
(Revised), 1937 (No. 60) “domestic work in the family performed by members

of that family”)

73. The CEACR has construed the exclusion of domestic workers narrowly. The
Minimum Age (Non-Industrial Employment) Convention, 1932 (No. 33), for example, is
considered outdated because 22 of 25 ratifying Members have denounced it, but it has
not been shelved. In Article 1, paragraph 3, the Convention provides explicitly for the
possible exclusion, of “domestic work in the family performed by members of that
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family”. Without ruling on how the notion of “family” might be interpreted, the CEACR
has emphasized that this provision does not provide for total exemption of domestic
work. “The minimum age must be fixed and applied in accordance with the provisions of
the Convention in regard to domestic work performed by a person who is not a member

of the family in question”. *°

74. In some cases, flexibility clauses that exist in Conventions may never have been
used. Generally, instruments containing such clauses require members States to provide
a formal declaration of exclusion at the time of ratification. Where governments have
failed to do so, the CEACR has exercised care in its review of action taken to exclude
domestic workers from the coverage of the relevant Conventions. For example, under
Article 7, paragraph 1(c), of the Maternity Protection Convention (Revised), 1952
(No. 103), which is no longer open to ratification and has been revised by the Maternity
Protection Convention, 2000 (No. 183), an ILO Member that ratifies the Convention
may, by a declaration accompanying its ratification, provide for exceptions from the
application of the Convention in respect of “domestic work for wages in private
households”. But when Italy, in its first report on the application of the Convention in
1974, announced its intention to resort to this exception in respect of Article 6, which
prohibits dismissal while a woman is on maternity leave, the CEACR considered the
proposed exclusion to be unacceptable, as the Government did not provide for the
exception at the time of ratification. '

75. A number of Conventions allow the exclusion of limited but unidentified
categories of workers for which there are problems of a substantial nature, after
consultation with the representative organizations of workers and employers concerned
(see table 11.2). For example, Article 1(3)(h) of Convention No. 103 makes it quite clear
that “domestic work for wages in private households” falls within the meaning of
“non-industrial occupations” that are covered by the Convention. A Member may only
exclude this category of work from the scope of the Convention by way of a declaration
accompanying ratification of the international instrument, pursuant to Article 71(c). An
international Convention may also require a member State to list excluded categories of
workers in its first report upon ratification of the Convention, as do the Maternity
Protection Convention, 2000 (No. 183), and the Termination of Employment Convention,
1982 (No. 158). In the case of the latter, the CEACR has interpreted Article 6,
paragraph 6, strictly, recalling that governments may take account of future
developments to reduce the exclusions mentioned in the first report but may not
subsequently introduce new exceptions. '* Indeed, some instruments explicitly require
progressive extension of the provisions to workers initially contemplated in the
exclusions. In the case of the Minimum Wage Fixing Convention, 1970 (No. 131), the
CEACR has frequently raised the question of the extension of minimum wage protection
to domestic workers in the absence of a clear indication at the time of ratification that
they were not covered pursuant to Article 1, paragraph 3.

19 ILO: RCE, 1998, op. cit., p. 138.
"' CEACR: direct request, Italy, 1971. See also CEACR: observation, Cuba, Convention No. 103, 1957.
12 CEACR: direct request, Morocco, Convention No. 158, 2006.
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Table Il.2.  Conventions allowing the exclusion of domestic workers

Convention Flexibility clause Declaration of exclusion of domestic workers

Holidays with Pay Convention (Revised), Article 2, paragraph 2 Belgium, in its first report on the application of the

1970 (No. 132) Convention 1

Occupational Safety and Health Article 2, paragraph 2 None

Convention, 1981 (No. 155)

Termination of Employment Convention, Article 2, paragraph 5 None

1982 (No. 158)

Night Work Convention, 1990 (No. 171) Article 2, paragraph 2 Dominican Republic, in its first report on the
application of the Convention 2

Part-Time Work Convention, 1994 (No. 175) Article 3, paragraph 1 Netherlands, in a declaration accompanying its
instrument of ratification dated 5 October 2001 3

Maternity Protection Convention, 2000 Article 2, paragraph 2 None

(No. 183)

Employment Injury Benefits Convention, 1964 Article 4, paragraph 2 None
[Schedule | amended in 1980] (No. 121)

Medical Care and Sickness Benefits Article 5 Luxembourg, in its first report, excluding domestic

Convention, 1969 (No. 130) workers employed for fewer than 16 hours per
week.

Minimum Wage Fixing Convention, 1970 Article 1, paragraph 3 Several States, including Bolivia, Chile, Egypt,

(No. 131) France, Guyana, Uruguay, Yemen and Zambia *

Protection of Workers’ Claims (Employer’s Article 4, paragraph 2 Spain, in its first report, excluding from the scope of

Insolvency) Convention, 1992 (No. 173) Part Il of the Convention persons who are parties

to an employment relationship of a special nature
at the service of a private household

1 The Government indicated that domestic workers are excluded from Royal Decree of 30 March 1967 determining the general modalities for the
execution of the laws related to annual leave of salaried workers and Royal Decree of 28 June 1971 adapting and coordinating the legal provisions
concerning annual leave of salaried workers. 2 See direct requests addressed to the Dominican Republic in 1997 and 1998. The Dominican
Republic indicated that economic reasons and supervisory mechanisms currently prevented the rules on the period of night work from being
extended to domestic workers in the Labour Code. It further confirmed that the exclusion had been discussed and agreed upon with the
representative organizations of employers and workers during tripartite discussions at the time of adoption of the Labour Code. 3 The exclusion
applied to domestic work in private households for less than three days a week. The Netherlands Trade Union Confederation (FNV) has expressed
concern that domestic workers with a full-time work week for three different households would be excluded from the scope of the Convention.
4NORMES indicates that Guatemala, Republic of Korea, Lebanon, the Netherlands and Sri Lanka seem to exclude domestic workers from the
scope of the minimum wage legislation without a clear indication of fulfilment of procedural requirements under Art. 1, para. 3, of Convention
No. 131.

76. A review of the preparatory reports and negotiations on the relevant international
Conventions shows that domestic workers have frequently been considered by ILO
constituents as a suitable category for exclusion in instruments of general application,
inasmuch as they are not designed to address the specific nature of domestic work.

77. For example, during the first Conference discussion of the Occupational Safety and
Health Convention, 1981 (No. 155), an amendment was introduced that proposed
extending the scope of the proposed instrument, as its provisions might otherwise not
apply to certain branches of activity in some countries. Nonetheless, instead of excluding
certain branches of activity from the entire instrument, the flexibility clause allowed the
exclusion of particular categories only in respect of difficulties of application. ' In the

B ILO: Record of Proceedings, ILC, 66th Session, Geneva, 1980, §p. 35/4. See also ILO: Record of
Proceedings, ILC, 67th Session, Geneva, 1981, p. 25/4.
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case of the Termination of Employment Convention, 1982 (No. 158), an amendment
seeking to permit domestic workers to be excluded was ultimately withdrawn, as
domestic workers had already been identified as one of the groups of workers liable to
encounter special problems of a substantial nature; they were therefore covered by the
general flexibility clause. As regards Convention No. 155, although the record shows
that a few countries alluded to the possible exclusion of domestic workers, most
considered that the Convention should apply to all branches of economic activity.
Regarding Convention No. 131, the Office’s law and practice report noted that domestic
workers formed one of the categories of workers most often excluded under minimum
wages systems that did not provide general coverage. '* Finally, under the Protocol of
1995 to the Labour Inspection Convention, 1947 (No. 81), Members discussed at length
the possible exclusion of domestic workers The amendment to this effect was eventually
withdrawn, however, as the aim of the Protocol was to extend labour inspection to
workplaces of the non-commercial sector rather than to proprietors of establishments.

Minimum Age Convention, 1973 (No. 138)

78. Convention No. 138 contains three provisions that concern domestic workers. The
first is the flexibility clause contained in Article 4, paragraph 1, circumscribed by
paragraph 3 which states that it cannot be invoked in respect of hazardous work. During
the Conference discussion leading to the adoption of the Convention, no express mention
was made of the possibility of excluding domestic workers from its scope. However,
Egypt has made use of Article 4 to exclude domestic workers, on the grounds that the
nature of the work makes it virtually impossible to ensure that hazardous work is not
covered by the exclusion. In the case of Japan’s exclusion of domestic workers from its
application of the Convention, the CEACR requested the Government to provide
information on the measures taken or envisaged to ensure that children under 18 years of
age working as domestic workers did not carry out work likely to jeopardize their health,
safety or morals. ' Other ILO Members have been more specific in their use of the
flexibility clauses, while some, like the Governments of Sweden and Turkey, have
amended or supplemented their laws to ensure that domestic workers receive protection
under the Convention.

79. The second provision that concerns domestic workers is Article 5, paragraph 1,
which provides that Members “whose economy and administrative facilities are
insufficiently developed” may, after consultations with the organizations of employers
and workers concerned, initially limit the scope of application of the Convention. Article
5, paragraph 3, lists the sectors to which Convention No. 138 must apply as a minimum,
and does not include domestic work. Accordingly, Cameroon initially limited the
Convention’s application to the minimum branches of activity identified in that Article.
However, the CEACR has requested the Government to provide information on children
employed or working outside of those branches of activity. '® Some other governments,
such as Brazil and Viet Nam, initially limited the application of the Convention to the
sectors but have national labour legislation of general application. !

4 1LO: Report VII(1), ILC, 53rd Session, Geneva, 1969, p. 23.
15 CEACR: direct request, Japan, Convention No. 138, 2007.
16 CEACR: direct request, Cameroon, Convention No. 138, 2006.

7 CEACR: direct request, Brazil, Convention No. 138, 2005; direct request, Viet Nam, Convention No. 138,
2006.
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80. Finally, Article 7, paragraph 1, of Convention No. 138 permits Members to set a
lower minimum age (13 years of age, or 12 in the case of Members with a statutory
minimum age limit of 14 whose economy and educational facilities are insufficiently
developed) for the performance of “light work”, which is not likely to be harmful to
health or development and not prejudicial to school attendance or participation in
vocational orientation or training programmes. Some member States, notably the
Bahamas, Congo and the United Kingdom, have introduced this flexibility into their
legislation — for example, by permitting domestic work in hotels and other
establishments. The CEACR has supervised compliance carefully to ensure that the
12-year minimum age is applied only in countries that have stipulated a general
minimum age of 14 years. It has encouraged member States to address particular local
practices, such as the vidomégon in Benin whose Government indicated that it would
consider adopting a code for the protection of children in partial response to the problem
of child domestic workers. '®

Concluding remarks
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81. Where domestic workers have been excluded from the scope of a Convention, the
main problem has been that their work is so specific that it is difficult for an instrument
dealing with an economic activity carried out in an industrial context to cover them
effectively. Domestic workers form a significant part of the working population and,
given their vulnerability to dangerous, discriminatory and abusive working conditions,
they warrant special attention rather than exclusion. That said, ILO Members can
certainly benefit from guidance on ways to regulate domestic work so as to meet
international labour standards. This is all part of the process of recognizing the value of,
and ensuring decent employment conditions for, the endless invisible tasks that are
involved in domestic work.

82. There remains a paradox that should be underlined. Although ILO Members have
expended considerable efforts in the drafting of flexibility clauses, few have resorted to
them in practice. Although many governments may exclude domestic workers from the
scope of their legislation, as will be seen in Chapters IV, V and VIII, the fact is that the
ILO’s constituents are seeking guidance from the Office on how to ensure decent
conditions for this category of workers. A regulatory instrument that recognizes the
specificity of domestic work and responds to the decent work deficit would be an
excellent opportunity for the Office to provide precisely the kind of technical
cooperation guidance that is needed.

8 CEACR: direct request, Benin, Convention No. 138, 2005.



Chapter 111

The definition of domestic work
and its inclusion in legislation

Scope of the study

83. One of the reasons for adopting international labour standards on decent work for
domestic workers is that there is no coordinated mechanism for information sharing and
learning from good practices in the regulation of domestic work. New standards would
play a pivotal role in enabling the ILO to help constituents draw on comparative
experience to promote decent work for this category of workers.

84. The Office has carefully studied the information available at headquarters and in
the field, as well as information shared by governments, social partners, civil society
actors specializing in domestic work and a number of academic experts and research
policy networks. It has also engaged in extensive legislative research to gather
information on the way in which countries at the national level deal with domestic work.
The information, though considerable, is far from complete. It is not based on systematic
or comprehensive communications from governments or social partners, except in so far
as it has been collected in the course of other work — notably, technical cooperation
provided by the Office. The information below should therefore only be taken as
indicative.

Understanding law and practice as
it applies to domestic workers

85. This chapter is based on a detailed review of the legislation of 72 ILO Members as
it applies to domestic workers; it also includes selective references to a number of other
ILO member States. These countries make up over 80 per cent of the world’s population.
While the study focuses chiefly on labour legislation, the Office wishes to stress that the
national constitutions of some ILO Members, such as Brazil and Mexico, have extended
certain social rights to domestic workers, thus pointing to a shift in perception of
domestic work from the private to the public sphere. '

86. Relevant labour protection standards are also found in a range of other national and
transnational legislative instruments, including: human rights legislation, immigration
laws, civil codes and statutory regulations and policies, as well as memorandums of
understanding between labour-sending and labour-receiving countries.

' For example, Brazil, Constitution, 1988, article 7(1); Mexico, Constitution, article 123.
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87. In preparing this report, the Office has, along with the CEACR and the ILO’s Legal
Adviser, made the assumption that unless domestic workers are explicitly excluded from
the scope of labour legislation they are included.

88. That assumption is important from the standpoint of entitlement to protection.
Formal legislation of general application to all workers is of enormous importance for
domestic workers. In some countries it has been the basis from which domestic workers
have been able to achieve gains through individual complaints. However, in many parts
of the world that assumption is quite likely misleading and bears little relevance to the
way domestic work is regulated in practice.

89. Moreover, as we have seen, the effective regulation of domestic workers’
conditions of employment and the enforcement of their fundamental principles and
rights at work call for a proper understanding of the specific nature of the tasks they
perform. Special attention is therefore given here to labour standards that are specifically
designed to address the issue of domestic work.

90. Another important feature of the contemporary landscape is that in many countries
the domestic work sector is characterized by a prevalence of migrant workers, many of
whom may be undocumented. Although, as previously noted in Chapter II, ILO
standards generally apply to both national and foreign workers, this principle is not
always reflected in national laws. Depending on the legal system, domestic workers may
be excluded from labour protection precisely because of their status as migrants. >
Certainly, where a law or regulation can be interpreted in such a way, courts in some
jurisdictions are careful to interpret immigration legislation in a manner that does not
limit their fundamental rights, such as the right to fair labour practices. That was the
approach adopted recently by a South African Labour Court in Discovery Health Ltd v.
Commission for Conciliation, Mediation and Arbitration. > However, in cases where the
labour legislation is applied to all workers on the member State’s territory, migrant
workers — and especially undocumented migrant workers — may fear that instituting legal
proceedings will lead to their expulsion from the host country.

91. This chapter focuses on this dimension of the problem, while special measures to
prevent forced labour among migrant domestic workers are addressed in a separate
chapter.

92. For all of these reasons, this report examines a representative selection of the laws
of a large number of ILO members States (see table III.1). The laws have been studied in
detail in order to appreciate the challenge of regulating domestic work so as to ensure its
effective coverage. It pays special attention to countries that have tried to address the
specific nature of the employment conditions of domestic workers by offering
deliberately tailored legal responses. In some cases, those responses fit comfortably
within the ambit of existing ILO Conventions and Recommendations. In others they
diverge from them somewhat, either because the international instruments do not deal
with specifics or because they offer less protection.

% For example, Hoffinan Plastics Compounds Inc. v. NLRB, 535 U.S.137 (2002).
3 Case No. JR 2877/06 of 28 March 2008 (Van Niekerk AJ).
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A dynamic landscape

93. In various parts of the world some innovative, specific regulations on domestic
workers are emerging. These may be contained within a general labour code, a separate
regulatory instrument or a mixture of both. In 2006, Uruguay’s Act No. 18.065 on
domestic work extended a range of labour protection measures to domestic workers that
were complemented on 25 June 2007 by a Presidential Decree releasing them from
prohibitive conditions and requirements for obtaining social security protection. The
Decree also conferred workplace rights that were specific to domestic employment. In
Spain a Royal Decree has been issued, a form of direct regulation supplanting the
generally applicable Workers’ Statute that was chosen because of the complex nature of
domestic employment and the need for more focused enforcement measures. * In South
Africa, the Basic Conditions of Employment Act, 1997 (BCEA), came into effect in
1998, providing domestic workers with access to the Commission for Conciliation,
Mediation and Arbitration. And, on 1 September 2002, a binding sectoral determination
came into force under the BCEA to establish detailed conditions of employment and
minimum wages specific to domestic work.

94. In Hong Kong, China, domestic workers have the legal right to organize and are
covered by the generally applicable Employment Ordinance. Since most domestic
workers are migrants, the Immigration Department requires that its standard employment
contract with mandatory terms and minimum standards be issued prior to delivery of an
entry visa.

95. Several ILO member States, including France, Italy and Mali, have national or
regional collective agreements that combine elements of contract law generating
obligations between the signatories with regulatory mechanisms (usually in the form of
decrees) and thereby extend the standards provided to domestic workers and employers.
National and regional collective agreements of this kind are usually negotiated by
tripartite commissions and cover an extensive array of conditions of work and social
protection. Some member States have introduced special statutory instruments
concerning domestic workers. Although these are sometimes in the form of delegated
legislation or regulations, their relationship to the general labour laws and regulations is
important. For example, Mali’s Collective Agreement on the Employment Conditions of
Household Employees (section 41) specifically states that, for cases not expressly
provided for under the relevant decree, the conditions laid down in the Labour Code, the
Social Security Code and other regulatory texts in force shall apply.

96. Important legal initiatives are in preparation in other member States. For example,
on 23 October 2008, the upper house of the Indian Parliament, the Rajya Sabha, passed
the Unorganized Sector Workers’ Social Security Bill, which covers a broad range of
security schemes for workers in the informal sector, including domestic workers. The
Bill addresses pensions, maternity insurance, general insurance and health insurance. It
also provides for a new decision-making body, the National Social Security Board,

4 R. Quesada Segura: El contrato de servicio doméstico (Madrid, Distribuciones de La Ley, 1991),
pp. 11-45.

27



Decent work for domestic workers

headed by the Union Labour Minister, as well as similar boards at the state level to
recommend suitable welfare schemes. The Bill must now pass the lower house, the Lok
Sabha. A Domestic Workers (Registration, Social Security and Welfare) Bill, 2008, has
been proposed by India’s National Commission of Women which, in its statement of
objectives, refers to the “severe exploitation” faced by domestic workers in the absence
of national legal protection and, in the case of child labour, the lack of enforcement
machinery. Building on the initiative of some state governments in India to take
regulatory initiatives in respect of domestic workers, notably on minimum wages, the
Commission proposes legislation to regulate conditions of work nationally, establish a
registry of workers, employers and employment agencies, and set up state and district
boards to monitor and assist domestic workers.

97. In October 2007, the Philippines Senate adopted a Magna Carta for Household
Helpers (Batas Kasamahay), currently with the Committee on Labour and Employment.
If adopted by the House of Congress, it would regulate the terms and conditions of
employment of the domestic workforce, including working hours, leave, minimum wage
and payment of a thirteenth monthly wage, as well as membership in the social security
system and the PhilHealth system.

98. In Lebanon, by virtue of Ministry of Labour Decision No. 16/1 of 16 February
2006, a National Steering Committee has been created to examine the situation of
migrant domestic workers and prepare a separate protective Bill. °

99. The list of countries to which the following paragraphs refer, along with the extent
of coverage of domestic workers in national rules and regulations, will be found in the
appendix to this report.

Defining domestic work

The domestic employment relationship
and the household economy

28

100. Generally speaking, a fundamental criterion of domestic work is that it takes place
in the “household”. This has two implications. First, very few countries surveyed extend
the legislation beyond the private household, ¢ although an important exception is
section 139 of Costa Rica’s Executive Decree No. 19010-G of 1999, which includes
domestic workers in monasteries and convents. Spain’s Royal Decree is careful to
specify that domestic work may take place both in or for the household. Similarly, in the
United States (Montgomery County, Maryland) the definition of “domestic service”
under Bill No. 2-08 extends to work that is “primarily performed in a home”.

> CEACR: direct request, Lebanon, Convention No. 111, 2008.

% In Mexico, section 332 of the Federal Labour Act specifically excludes such workplaces as hotels, restaurants,
hospitals, boarding schools (internados) and similar establishments from the scope of domestic work. See also
section 150 of the Labour Code of Paraguay.
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101. Second, many seek to capture the non-lucrative nature of domestic work by
excluding assistance with commercial or “professional” activities that may be performed
within the home. In Argentina (Decree No. 7.979/56) and Malaysia (Labour Code), the
relevant legislation excludes labour connected with a trade, business or profession
conducted by an employer in the employer’s home from the scope of domestic work.
Brazil excludes work that does not have a non-lucrative objective. ’ In section 161 of the
Labour Code, Guatemala excludes from the definition work that provides profit or
business for the employer. Section 2 of the Household Workers” Act and section 1 of the
accompanying regulation exclude work that provides profit or business for the employer
or the employer’s family.

102. In Uruguay, section 1 of Act No. 18.065 of 15 November 2006, concerning
standards for the regulation of domestic work, focuses instead on tasks that lead to
“direct economic gain” by the employer. The use of this language illustrates both that
domestic work requires a broad range of skills and training and that it can provide
material benefits to families and to the broader economy. The terminology employed in
the Swiss canton of Geneva points to a similar approach.

Classifying domestic work

103. The ILO’s International Standard Classification of Occupations (ISCO) recognizes
domestic work under two broad classification groupings (5 and 9) and identifies
associated tasks and the corresponding skill levels (see box III.1). By contrast, much of
the national legislation surveyed does not define domestic work. This is not surprising
where domestic workers are either specifically excluded from the legislation or when
their inclusion is implicit. The Latvian Labour Act of 9 November 2006 (sections 2—4),
which considers that labour laws are binding on all employers irrespective of their legal
status and on employees if the mutual legal relationships are based on an employment
contract, is a case in point. Both employer and employee are defined broadly to include
natural persons. In other jurisdictions quite the opposite occurs, with several definitions
appearing under separate legislative provisions. In the United States, for instance, the
California Wage Order gives examples of “household occupations” (companions, cooks,
house cleaners, maids, practical nurses, etc.), while defining “personal attendants” as
persons hired by a private householder or “third party employer recognized in the health-
care industry” to work in a private household to assist the elderly or the physical or
mentally disabled in need of supervision. Personal income tax provisions refer to
household employees and include home health-care workers within their scope. *

7 Section 1 of Act No. 5.859 of 11 Dec. 1972.
¥ State of California (Employment Development Department): Household Employers’ Guide 2009.
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Box lll.1
Domestic work according to the ISCO

Classification 5 addresses commercial establishments, institutions and private
households. It covers two key categories: housekeeping (minor group 512), which
includes housekeepers and related workers and cooks; personal care and related
workers, including childcare workers and home-based personal care workers (minor
group 513). Housekeeping foreseen under 5121 emphasizes the supervisory work of the
housekeeper. Classification 5131 defines childcare workers as those who “take care of
employers’ children and oversee their daily activities” and considers that the tasks
include:

a) assisting children to bath, dress and feed themselves;
b) taking children to and from school or outdoors for recreation;

c) playing games with children, or entertaining children by reading or storytelling;
d) maintaining order in children’s bedrooms and playrooms;

e) taking care of schoolchildren at lunch or other school breaks;

f) taking care of schoolchildren on excursions, museum visits and similar outings;

(
(
(
(
(
(
(
(

g) performing related tasks;
h) supervising other workers.

Similarly, home-based personal care workers under classification 5133 “attend to
various personal needs and in general provide personal care for persons in need of such
care at their own homes because of physical or mental illness or disability or because of
impairment due to old age”. Tasks of this category, an example of which is a “home
nursing aid”, include:

(a) assisting persons in getting into and out of bed and making the appropriate change
in dress;

changing bed linen and helping persons with their bath and toilet;
serving food — prepared by them or others — and feeding persons needing help;
giving or ensuring that persons take the necessary medicaments;

watching for any sign of deterioration in the person’s health and informing the
relevant medical doctor or social services;

(f) performing related tasks;
(g) supervising other workers.

Classification 913 speaks specifically of “domestic and related helpers, cleaners and
launderers”. It covers private households, hotels, offices, hospitals and other
establishments, as well as a variety of vehicles to keep interiors and fixtures clean. The
classification includes domestic helpers and cleaners, as well as hand-launderers and
pressers. Under classification 9131, domestic helpers and cleaners “sweep, vacuum,
clean, wash and polish, take care of household linen, purchase household supplies,
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prepare food, serve meals and perform various other domestic duties”.

Categories of domestic work
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104. Not all countries surveyed provide guidance on the nature of domestic work (see
table II1.1). A broadly shared understanding of the nature of domestic work can be found
in section 146 of the Chilean Labour Code, which refers to “cleaning and assistance
peculiar or inherent in the household”.

105. Some countries specify the occupational categories in a list that may nonetheless
expressly provide for the inclusion of others in similar occupations, as long as a

homeowner employs them “to work directly at his or her place of normal residence”. °

® Cambodia, section 4 of the Labour Code.
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Table lll.1. Legislation specifying the inclusion or exclusion in domestic
work of specific occupational categories (non-exhaustive list)
Category Specifically included in definition Specifically excluded from the definition
Cook Burkina Faso, ' France, Kenya,
Malaysia, Paraguay, Switzerland
(Geneva), United States (California),
United States (Oregon), Zimbabwe
Butler Kenya, Malaysia, United States

Childminder/nanny/governess/child’s
nurse

Gardener

Laundry personnel, washerwoman,
ironing personnel
Security guard/watchman

Driver/chauffeur of vehicle for private
use

Household employee/housekeeper/
house-servant/maid/“boy”

Elder caregiver

Caregiver to the disabled or infirm

Night attendant

Cleaning personnel
Porters, valets
Custodians

Rural domestic workers/farm workers

“Au pair”

Apprentices

Student babysitters; occasional/casual/

short-term babysitters/caregivers

(California), United States (Oregon)

Burkina Faso, Kenya, Malaysia,

Paraguay, Switzerland (Geneva), United

States (Oregon), Zimbabwe

Burkina Faso, Kenya, Malaysia,
Paraguay, South Africa, Switzerland
(Geneva), United States (California),
Zimbabwe

Burkina Faso, France, Kenya, Malaysia,

Paraguay; Switzerland (Geneva)

Burkina Faso, Cambodia, Kenya,
Malaysia

Cambodia, Chile, France, Kenya,
Malaysia, Paraguay, South Africa,
Switzerland (Geneva), United States
(California) 2

Burkina Faso, Cambodia, France,
Kenya, Malaysia, Paraguay, United
States (California), United States
(Oregon), Zimbabwe

France, South Africa, United States
(Oregon)

France, Paraguay, South Africa;
Canada (British Columbia)

Canada (British Columbia)

Switzerland (Geneva), United States
(California)

Kenya; United States (California),
United States (Oregon)

Zimbabwe

Finland (registered children’s nurses)

Costa Rica

Argentina (if exclusively responsible);
Costa Rica

United States (Montgomery County,
Maryland) 3

Argentina (if exclusively responsible);
Finland; Switzerland (Geneva)

Mexico; Uruguay

Uruguay

Uruguay; South Africa (Basic Conditions of
Employment Act); France; Switzerland
(Geneva)

Portugal; Switzerland (Geneva)
Switzerland (Geneva)

Canada (Alberta); Canada (Ontario); Canada
(Quebec); Switzerland (Geneva); United
States (Oregon)

1Cooks and chefs are distinguished and classified differently, the latter recognized as having a higher skill level. 2 Californian law is interpreted as
covering pilots of private airplanes for family use. See State of California: Household Employers’ Guide, 2009. 3 The legislation excludes “a
companion worker for disabled individuals or an individual over age 67 who is unable to take care of him or herself — unless the worker is employed

by an agency”.
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106. Some of the exclusions simply indicate that the provision relating to domestic
workers does not include certain categories (such as farm workers) that might be covered
under legislation. In France, for example, rural domestic workers are covered by a
specific national collective agreement, while gardeners and gardener/guards of private
property are covered by a separate agreement.

107. Legislation in some countries provides non-exhaustive lists of tasks that domestic
workers may undertake, without listing them in separate occupational categories. '° The
French collective agreement is particularly detailed when it comes to caring for children
(preparing meals, laundry, dressing, cleaning, walks and accompaniment, cleaning
rooms, bathrooms and kitchen, and contributing to children’s development). The
Collective Home-Care Agreement for workers employed in a triangular relationship in
the Netherlands includes maternity care within its scope.

108. It is clear from the foregoing that the definition of occupational categories and
tasks is far from airtight, and that one of the characteristics of domestic workers in many
parts of the world is that the jobs they are called upon to perform in private households
are difficult to delineate.

Domestic work and the employment relationship
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109. Some laws and regulations speak of employment while others refer to a situation of
subordination or dependence and to remuneration. In Viet Nam, section 139 of the
Labour Code specifically includes domestic workers, defining them as persons who are
employed to help in households. The Domestic Employee Act of Barbados defines a
“domestic employee” as “any person employed for reward for the purpose of performing
household duties in a private dwelling”. Section 2(1) of the Legislative Decree of
Portugal relies on the notion of subordination for coverage and explicitly excludes
self-employed workers.

110. Most of the texts examined strive to offer comprehensive coverage for domestic
workers. Some stipulate that domestic workers should be included in the relevant
legislative provisions, irrespective of the manner and frequency of their remuneration.
This is the case in the Swiss Canton of Geneva, where the standard contract defines
“workers in the domestic economy” as both full-time and part-time workers employed
regularly or occasionally according to an agreed schedule, which might be hourly, half
day, full day or weekly. Others refer also to multiple employers of the same domestic
worker, as do Uruguay (section 1 of Act No. 18.065 on norms regulating domestic work)
and Burkina Faso (Decree No. 77-311PRES/FPT of 17 August 1997).

111. Some countries restrict the coverage of domestic workers in terms of the duration
of employment. A formulation found in several laws requires the work to be “on a
regular basis” and/or “continuous”. For example, in Bolivia the (Household Worker Act
of 3 April 2003) requires that the work be “continuous”; Paraguay (section 148 of the
Labour Code) that it be “regular”; Panama (section 230 of the Labour Code) and
Guatemala (section 161 of the Labour Code (that it be “regular and continuous”;
Nicaragua (section 145 of the Labour Code) that it be either “regular” or “continuous”;

10" Costa Rica, section 139 of Executive Decree No. 19010-G of 1999 listing cleaning, cooking, ironing, washing
and assistance”; Italy, CCN, section. 10, listing house cleaning, washing, kitchen, cleaning stables and horses,
assisting with domestic animals, taking care of green areas, manual functions, accompaniment, babysitting,
multifunctional household collaboration including cleaning, washing, cooking, assisting with animals; household
security guard, ironing, waiting, gardening, driving, assisting self-sufficient persons, assisting persons with
disabilities, chauffeurs, chef, administering family patrimony, acting as a butler; Portugal, section 2(2) of Legal
Decree No. 235/92 listing washing and cleaning, taking care of elderly and ill persons, taking care of domestic
animals, and taking care of the garden.
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and Portugal (section 2(1) of the Legislative Decree) that it be executed continuously.
Similar requirements are found in Tunisia and the United States.

112. Other legislation requires that domestic workers remain employed by the same
employer for a minimum number of hours or days per week. Argentina excludes
employment of less than one month, fewer than four hours per day or fewer than four
days per week for the same employer. Section 2 of the Employment of Household
Workers Act of Finland excludes domestic workers whose contractual engagement is for
less than one month, or who work a maximum of one day per week for the same
employer, or whose regular hours for the same employer do not exceed three hours per
day.

113. A few categories of domestic work in some national economies — notably in a
number of industrialized market economies — may in fact be structured like an enterprise.
Gardening and snow-removal services, as well as periodic home-cleaning services, are
an example of this. Considering that laws and regulations — and their interpretation —
should be compatible with the objectives of decent work, and that employment or labour
law seeks, among other things, to address a potentially unequal bargaining position
between parties to an employment relationship, the ILO’s Employment Relationship
Recommendation, 2006 (No. 198), refers to the importance of “ensur[ing] standards
applicable to all forms of contractual arrangements, including those involving multiple
parties, so that employed workers have the protection they are due” and of “combat[ing]
disguised employment relationships”.

114. In this regard, the law of some countries deems that all domestic workers are
covered by the Labour Code. Section 141 of the Labor Code of the Philippines applies to
“all persons rendering services in households for compensation” and defines “domestic
or household service” as “service in the employer’s home which is usually necessary or
desirable for the maintenance and enjoyment thereof and includes ministering to the
personal comfort and convenience of the members of the employer’s household,
including services of family drivers”. In France, article 1(a) of the National Collective
Agreement of Employees of Individual Employers considers any person who undertakes
household tasks of a familial or housekeeping nature, whether on a full-time or part-time
basis, to be an employee. Switzerland (Geneva) has the same approach. A few legislative
texts, such as section 31 of South Africa’s Sectoral Determination 7, extend protection
explicitly both to domestic workers, defined as employees, and to independent
contractors who perform domestic work in a private household and who receive, or are
entitled to receive, pay.

115. A category of domestic worker that is frequently excluded is the employer’s family
members. Some legislation speaks specifically of the employer’s immediate family.
Section 61 of Panama’s Resolution No. 39/2007, for instance, stipulates in detail the
nature and degree of relationship and excludes the employer’s own children (including
adopted children) and spouse/partner. Argentina’s Legislative Decree No. 326/56
excludes persons who are related to the head of the household.

Defining the live-in relationship

116. Given the nature of domestic work, many legislative texts specify that domestic
workers may either “live in” or “live out” and regulate accordingly (this is discussed in
more detail in Chapter IV). In Canada (British Columbia), however, live-in workers are
defined as domestics, residential care workers, night attendants and live-in home support
workers, while “sitters” are live-out workers.
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117. Given the abuses that can occur against young people working “au pair”, the ILO’s
constituents may wish to consider “au pairs” as both workers and young people on a
cultural exchange, and to regulate their working conditions appropriately (see box II1.2).

Box Ill.2
The au pair exception

Au pair programmes allow young people to travel abroad and live with another
family for a year or two, on what is often a first cross-cultural exchange. It also offers
them an opportunity to learn a different language. But to earn their board, lodging and
pocket money, au pairs also work, usually by providing assistance in childcare,
caregiving and housekeeping.

The International Au Pair Association (IAPA), established in 1994 to self-regulate
the ever-growing industry, chiefly operates with au pair agencies in Europe, the United
States and a few countries in Latin America, although qualified au pair agencies are also
found in China, Ghana and New Zealand, among others countries. The Council of
Europe, in the 2004 report of the Committee on Equal Opportunities for Women and
Men, has reported on instances of abuse, noting that “au pairs are not meant to work as
replacement housekeepers or nannies, but some of them end up being exploited in this
way or, even worse, violently treated or sexually abused. ... Cases [have] included a girl
from Romania who committed suicide after having been forced to work like a slave for €1
a day, a Russian girl forced to sleep on a mattress in the attic, and a Slovakian girl left
with huge debts after having been hospitalized without health insurance”.

Recommendation 1663 (2004) adopted by the Parliamentary Assembly of the
Council of Europe on 22 June 2004, urged, as regards the placement of au pairs, that
the Committee of Ministers:

(a) issue guidelines in the form of a Committee of Ministers’ recommendation to
member States, which would ensure that the distinctive status of au pairs (neither
students nor workers) is recognized and safeguarded, their working conditions and
social cover are fixed and that the au pair industry is appropriately regulated at
national and international level,

(b) recommend government regulation of the au pair placement industry, through the
creation of a system of accreditation, by virtue of which agencies that commit
themselves to certain minimum standards — such as charging reasonable fees,
ensuring au pairs enter into a legally binding contract with their employers which
clearly states rights, responsibilities and duties and providing emergency help in
cases of difficulty — would see visa applications put forward on their behalf validated
automatically. Accredited agencies should also be committed to doing background
checks on both the prospective au pair and the prospective host family to ensure
that they do not have criminal convictions, for example for sexual or child abuse;

(c) ensure regular monitoring by appropriate authorities of the agencies accredited
under the “accreditation” system referred to in subparagraph (b) above.

In its reply of 17 January 2005 the Committee of Ministers expressed its indignation
over the phenomena addressed in the Recommendation and indicated other action
under way in the Council of Europe, notably to combat trafficking.

The ILO’s constituents might appropriately turn their mind to whether, despite the
distinct formal objectives of an au pair programme associated with providing a cultural
exchange experience to young people, it is still appropriate to treat the au pair
relationship as an exception to the definition of domestic worker in a new international
standard. It might well be fully compatible to consider au pairs as both workers and youth
on a cultural exchange, and to regulate their working conditions appropriately. This might
help to prevent the kind of exploitation of au pairs that is comparable to that of other
categories of domestic workers.

Source: Parliamentary Assembly of the Council of Europe: Recommendation 1663 (2004), Domestic slavery:

servitude, au pairs and “mail-order brides”, available at: http://assembly.coe.int/Main.asp?link=/
Documents/AdoptedText/ta04/EREC1663.htm.
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Definition of the employer

118. Legislation may also define the domestic employer. Many countries specify that
the employer must be a “natural person”, while others include the entire family. In Brazil,
for instance, section 3 of Decree 71.885/1973 specifies that the employer is the “person
or family that admits into its service a domestic employee”.

119. Some other countries surveyed provide a broad definition of the employer of a
domestic worker. In Barbados, an “employer”, as defined in section 2 of the Domestic
Employees Act, 1985, is any person employing one or more domestic employees and
includes any agent, manager or representative of such person who is responsible directly
or indirectly for the payment, in whole or in part, of remuneration to a domestic
employee.

120. In Bulgaria, while the Labour Code does not define domestic workers, an employer
may be not only a natural person but also a household, so long as it “independently hires
employees under employment relationships”.

121. A particularly significant clarification found in some legislation is that the
employer may be a third party. In the United States, California’s Wage Order
specifically provides that a “personal attendant” may be employed not only by a private
householder but also by a third party employer recognized in the health-care industry.
Other jurisdictions define domestic work and/or the worker in the inclusive manner
described above and place less attention on the nature of the employer.
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Working conditions

122. This chapter examines the law and practice governing the basic conditions of
employment of domestic workers. It focuses on formalizing the contract of employment,
probationary periods, remuneration (including the prevalence of payment in kind), the
live-in relationship, the implications of employer-provided accommodation, the personal
autonomy of domestic workers, working time, equality, termination of employment and
career development.

Contract of employment

Formalizing the employment relationship
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123. A contract of employment is often assumed to be a clear sign of a formalized
employment relationship — and therefore taken for granted in labour legislation.
However, in many countries the ability to establish an employment relationship is
deemed sufficient and the employment contract might either be in writing or verbal.
Indeed, unwritten contracts are frequently assumed to be of unlimited duration. For some
associations of domestic workers, a written employment contract is seen as an important
vehicle to overcome challenges to the existence of an employment relationship and its
agreed terms.

124. In Bolivia, Brazil, Costa Rica, Nicaragua, Guatemala, Paraguay, Spain, Viet Nam
and elsewhere, labour legislation specifically provides that a domestic employment
contract may be verbal or in writing. In a number of cases, the legislation still includes
reporting requirements on the part of the employer; in others, domestic workers are
exempted from this requirement.

125. In Trinidad and Tobago, section 10 of the Minimum Wages (Household Assistants)
Order of 1991 requires that “the duties, hours of work and rest periods of every
household assistant shall be clearly set out in writing by his employer when the
household assistant first assumes duty”. Similarly, in Ireland, section 5.1 of the code of
practice for protecting persons employed in other people’s homes requires employers of
persons employed in the home of another person to supply a written statement of terms
and conditions of employment, in conformity with the Terms of Employment
(Information) Acts 1994 to 2001. These include hours of work, rates of pay, list of duties,
periods of annual leave, place or places of work, commencement date and details of rest
breaks. In Brazil, while a written contract is not obligatory, section 2 of Act
No. 5.859/1972 and sections 45 of Decree No. 71.885/73 require that a Letter of Labour
and Social Welfare be drawn up which includes specific conditions of work.

126. In the United States (New York), a written contract is required for domestic
workers placed by employment agencies.
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127. In South Africa, section 9(1) of Sectoral Determination 7 requires an employer to
supply a detailed, written list of particulars to domestic workers when they start work.
An annex to the legislation contains a sample of written particulars provided by the
Department of Labour. Section 9.2 is particularly original, as it requires an employer to
ensure that the domestic worker understands the written particulars by explaining them
in a language the worker knows. While this places an important responsibility on
employers to ensure clarity of contractual terms, a legislative provision designed to
promote worker autonomy and empowerment might more appropriately situate the
responsibility for explaining the contract with the labour authorities. '

128. Placing a written requirement on employers is a legislative practice that could
facilitate the formalization of the domestic work relationship, while clearly putting the
onus of responsibility on the party with greater bargaining power. In this regard, it
should be noted that the European Information Directive No. 91/533/EEC of 14 October
1991 requires an employer to inform employees to whom the Directive applies of the
conditions applicable to the contract or employment relationship, by means of a written
contract of employment, a letter of appointment or one or more other written documents.

The requirement of written contracts
when crossing international borders

129. Written contracts are often required when domestic workers cross national borders
to work. Article 5 of Annex I and Article 6 of Annex II of the Migration for Employment
Convention (Revised), 1949 (No. 97), provide that an employment contract is one of the
documents that should be given to migrant workers prior to their departure. However,
this obligation applies to those States that have a system of supervision of employment
contracts. In the United Republic of Tanzania, labour legislation provides that a contract
with an employee must be in writing if the contract stipulates that the employee is to
work outside the country; otherwise, the employer must provide certain particulars in
writing, including the place and hours of work, remuneration and method of calculation,
and details of benefits or payment in kind. > Elsewhere, MoUs between sending and
receiving countries require that contracts be in writing. For example, the MoU between
Indonesia and Kuwait on the placement of Indonesian domestic workers specifies that
the terms of the contract of employment be clear and comprehensible. The Indonesian
recruitment agency has a responsibility to ensure that the terms are fully and clearly
explained to the domestic worker, who is entitled to a copy of the signed contract before,
or at the time of, commencing employment.

130. The Agreement between the Philippines and Qatar concerning the employment of
Filipino manpower requires the individual employment contract not only to be prepared
in Arabic and English and to specify the basic employment conditions in conformity
with the Qatari Labour Act (section 6), but also to indicate in detail the employer’s
obligations regarding the worker’s accommodation (section 7). The contract, certified by
the Department of Labour, must be verified and authenticated by the embassy or
consulate. While the Arabic text of the employment contract is held to prevail (section 9),
the employer may not introduce any change in the contract unless it improves the terms
and conditions of service for the worker (section 8).

' Gugulethu Mbatha: “The predicament of an African woman: A critique of current legislation relating to
domestic workers” (2003), 15 S.4. Merc. L.J. 407, 410 and 413.

% Sections 14 and 15, Employment and Relations Act, 2004.
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131. The CEACR has indicated that, in the light of fraudulent practices,
migrant-receiving countries should take a more active role in supervising the issuance
and execution of contracts of employment. >

Model contracts
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132. Several countries have taken the added initiative of providing a model contract. In
Peru the model contract prepared for reference purposes and accessible via the Internet
provides a guidance function, clarifying for example that a regular work-day should not
exceed eight working hours and leaving room only to indicate the start and end times. *
In France, the model contract is annexed to the national collective agreement and must
be in keeping with its provisions. The model contract also offers guidance on terms of
employment; for example, the contract should specify both the gross salary and the net
salary after required deductions. >

133. Some receiving countries have prepared standard employment contracts and made
them a mandatory requirement for a visa. In Hong Kong, China, the contract is issued by
the Department of Immigration and refers to the labour standards contained in the
Employment Ordinance, to which domestic workers are entitled.

134. In Singapore, the Standard Employment Contract between Foreign Domestic
Workers and Employers, prepared by the accredited agencies of the Association of
Agency Employers, serves as the regulatory framework if there is no reference to basic
standards in the legislation applicable to domestic workers. For example, with respect to
the number of rest days per month, section 7 of the First Schedule of the Employment of
Foreign Manpower Act regulating conditions of work for foreign domestic workers
states that: “The employer shall ensure that the worker is not ill-treated, exploited,
wilfully neglected or endangered. This includes providing the worker with adequate rest,
as well as rest day(s) in accordance with the terms of the employment contract.”
However, clause 12 of the Standard Employment Contract allows the parties to choose
whether the domestic worker is entitled to one, two, three or four rest days per month,
and specifies that if the rest day is not taken it is to be compensated in cash.

135. In Canada (Quebec), foreign nationals are issued a certificate of acceptance for
immigration purposes by the Ministry of Immigration and Cultural Communities (MICC)
only when they meet certain requirements, including signing a written employment
contract with the employer “for the duration of the employment”. The MICC stipulates
the mandatory content of the contract. Furthermore, it has, in consultation with
associations representing domestic workers, prepared a model live-in caregiver contract
of employment. This contract specifies the conditions of work that must be agreed upon
before the certificate of acceptance is signed and states that the employer must abide by
the Act respecting Labour Standards with regard to the way in which wages are paid and
overtime calculated, as well as to meal periods, statutory holidays, annual leave, family
leave, benefits and legal recourse. Clause 12 clarifies arrangements regarding travel
expenses, specifying that an employer is not entitled to withhold any part of the
employee’s wages on that account, and that any contractual terms less favourable to the
employee than the standards in the Act are null and void.

3 ILO: Migrant workers, Report 111 (Part 1B) (General Survey), ILC, 87th Session, Geneva, 1999, para. 143.

* www.mintra.gob.pe/contenidos/archivos/trab_hogar/mod_con_trab_hog.pdf.

> In Switzerland, the responsibility for preparing a standard contract lies with the Canton. The Canton of Geneva
has also prepared a model contract for full-time and part-time workers in the domestic economy, but the model
contract in this case takes the form of a legislative prescription rather than a model agreement that the parties can
simply fill in and sign.
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136. Model contracts issued by government authorities may assist domestic employers
and employees in formalizing the work relationship in a manner that conforms to
appropriate labour standards. They may also simplify the administrative burden on the
parties, thereby facilitating the formalization of domestic work. The key is that model
contracts should be drafted in such a way as to recognize domestic workers’ fundamental
human and labour rights.

Probationary periods

137. Probation periods specifically applicable to domestic workers vary widely, with
some of the shortest periods lasting one week ¢ and the longest around 90 days.’ The
norm of the countries surveyed is 15-30 days. In Spain the maximum is 15 days; in
Colombia the presumed probation period for domestic workers is 15 days (Labour Code,
section77(2)), which can be shortened in writing. In Italy, under the National Collective
Agreement, and, in Viet Nam, under the Labour Code, the maximum is 30 days. In
France, section 8 of the national collective agreement stipulates a maximum probation
period of one month, although it may be renewed provided the employee is notified in
writing before the first period expires. Section § of the collective agreement on the
employment conditions of domestic workers in Mali also provides for a one-month
probation period, renewable once.

138. The implications of probationary periods are more severe for domestic workers on
temporary migration contracts. The bilateral MoUs on migrant workers generally do not
address this issue; nor do those dealing with domestic workers between Indonesia and
Malaysia and between Indonesia and Kuwait. The implications are discussed in
connexion with fundamental principles and rights at work.

Remuneration

Minimum wages

139. National practice with respect to minimum wages varies considerably,
demonstrating that minimum wage fixing, as well as the protection of wages in this area,
are both complex and crucial. Indeed, domestic workers are structurally dependent on
the degree to which different households can afford domestic work — and this may
explain t